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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 1 through 12, all of the clains pending in

this application.

Appel lants' invention relates to a nethod of playing a
mul ti-draw, poker-type card gane that nmay be played as either

a table gane or a conputer video gane in a casino using a
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singl e, conventional 52-card deck or a conputer sinulation of
such a deck. Claim1l defines a nethod of play involving a
conputer and video display screen, while claim7 defines a
tabl e gane nethod of play. Independent clainms 1 and 7 are
representative of the subject matter on appeal and a copy of
those clains may be found in the Appendi x to appellants

brief.

The prior art references of record relied upon by the

exam ner in rejecting the clainms on appeal are:

Wod 4,743,022 May
10, 1988

Wei ngar dt 5,042,818 Aug.
27, 1991

MIler 5, 255, 915 Cct. 26,
1993

Scarne, John; Scarne's Encycl opedia of Card Ganes; 1983,
Har per & Row, Publishers: New York, pp. 14-15, 31.

Clains 1, 4, 5, 7, 9 and 12 stand rejected under 35
U S C
8 103(a) as being unpatentable over Wod in view of Scarne,

nore particularly, Scarne's "Pokino" gane (page 31).
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Clains 2, 6, 8 and 10 stand rejected under 35 U S. C
§ 103(a) as being unpatentable over Wod in view of Scarne,
nmore particularly, Scarne's "Pokino" gane (page 31), and

further in view of MIIler

Claims 3 and 11 stand rejected under 35 U.S.C. § 103(a)
as bei ng unpatentable over Wod in view of Scarne, nore
particularly, Scarne's "Pokino" ganme (page 31), and further in

vi ew of Wi ngardt.

Rat her than reiterate the exam ner's specific conments
regardi ng the above-noted rejections and the conflicting
vi ewpoi nts advanced by the exam ner and appel |l ants regardi ng
those rejections, we nake reference to the exam ner's answer
(Paper No. 9, mailed October 10, 2000) for the reasoning in
support of the rejections, and to appellants' brief (Paper No.
8, filed August 25, 2000) and reply brief (Paper No. 10, filed

Decenber 5, 2000) for the argunments thereagainst.

CPI NI ON
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In reaching our decision in this appeal, we have given
careful consideration to appellants' specification and cl ai s,
to the applied prior art references, and to the respective
positions articul ated by appellants and the exam ner. As a
consequence of our review, we have nmade the determ nation that
t he exam ner's above-noted rejections under 35 U.S.C. § 103(a)

will not be sustained. Qur reasons foll ow

In considering the examner's rejection of clainms 1, 4,
5 7, 9 and 12 under 35 U S.C. § 103(a), we are in agreenent
with the exam ner that Wod teaches (col. 1, line 67 - col. 2,
line 22) a nmethod of playing a nulti-draw poker-1ike gane
where first and second payout tables are used (i.e., a first
tabl e having first posted odds associated with a fixed hand
ranking for the first and second hands and a second table
havi ng a second set of posted odds associated with the fixed
hand ranking for the third hand). However, after assessing
the collective teachings of the applied prior art, we find
that we are in full agreement with appellants' position that
t he 2nd Chance poker ganme described in Wod and the "Poki no"

card gane described in Scarne's Encycl opedia of Card Ganes are

4
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so different and have such different basic prem ses, that it
woul d not have been obvious to one of ordinary skill in the
art at the tinme of appellants' invention to conbine those card
ganes in the manner urged by the exam ner. Like appellants,

it is our viewthat the exam ner is using the hindsight
benefit of appellants' own disclosure to conbine these

seem ngly unrel ated poker-type card ganes in an attenpt to

reconstruct appellants' claimed subject matter.

Since we have determ ned that the teachings and
suggestions found in Wod consi dered together with those of
Scarne's "Poki no" game woul d not have nmade the subject matter
as a whole of either of clainms 1 or 7 on appeal obvious to one
of ordinary skill in the art at the tinme of appellants
i nvention, we nust refuse to sustain the examner's rejection
of those clainms under 35 U.S.C. §8 103(a). It follows that the
exam ner's rejection of dependent clains 4, 5, 9 and 12 under
35 U S.C. 8 103(a) based on Wod in view of Scarne also wll

not be sust ai ned.
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As for the examner's rejections of clainms 2, 6, 8 and
10, and clainms 3 and 11 under 35 U. S.C. § 103(a), we have
reviewed the teachings of both MIler and Wi ngardt, but find
nothing in those references which provides for that which we
have found | acking in the basic conbination to Wod and
Scarne. Accordingly, the exam ner's rejections of dependent
claims 2, 3, 6, 8, 10 and 11 under 35 U.S.C. 8 103(a) will not

be sust ai ned.

In light of the foregoing, the decision of the exam ner

is reversed.

REVERSED

| RW N CHARLES COHEN )
Adm ni strative Patent Judge )
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